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Reducing the risks of inducement

As the economy recovers, employers will be looking to land top talent — but if
the worker is already working somewhere else, there are legal pitfalls to avoid

BY ANNELI LEGAULT

s Canadian compa-
nies emerge from
hiring freezes and
staff reductions, the
hunt will be on for top talent.
When actively recruiting, em-
ployers need to be aware of cer-
tain liability issues that can
arise if an employment rela-
tionship does not work out.

First, when recruiting em-
ployees away from their cur-
rent employment, employers
should bear in mind the risks
of causing them to breach their
terms of employment. Employ-
ees should provide any notice
of resignation to which they
are contractually bound. Em-
ployers shouldn’t let them
bring any property or informa-
tion belonging to their former
employer to the new job.

A prudent step would be to
include a clause in an offer let-
ter or employment agreement
stating the employer does not
want the worker to bring any
materials belonging to a prior
employer. In addition, to flush
out any issues that may arise
from pre-existing non-solicita-
tion or non-competition agree-
ments, it’s worth considering a
statement that confirms a new
employee is not bound by any
prior restrictions that will lim-
it his ability to accept employ-
ment or fulfill his new job re-
sponsibilities.

Second, there are potential-
ly severe financial penalties for
dismissing an employee who
was actively recruited away

from prior employment. In a
typical case, an employee with
long-term, secure employment
is approached by a new em-
ployer. The new employer em-
barks on a campaign of in-
ducement, perhaps including
social events, an offer of a sign-
ing bonus or better pay. Even-
tually, the employee accepts.
Within a short time of starting
the new job, the employee is
dismissed.

While the courts do not ar-
ticulate this baldly, it looks like
they are adding the two peri-
ods of employment together
when calculating the amount
of termination pay to award.
Essentially, the courts treat
this kind of situation as if the
second employer caused the
employee to lose both periods
of employment.

While this approach may
make some sense — although
in my personal view, it treats
employees as innocent, un-
thinking pawns, unable to gov-
ern their own lives — the case
law on “inducement” has mor-
phed from its original form
into an unrecognizable crea-
ture. The case law no longer
requires aggressive or even
particularly active recruitment
activities by the second em-
ployer. The original “induce-
ment” or “enticement” is large-
ly missing in many cases.

The principle has been ap-
plied even if a prior employ-
ment was not particularly se-
cure or long-standing. The
Supreme Court of Canada has
confirmed the principle applies

even if the new employment is
lengthy, although then the in-
ducement factor is given less
weight when determining the
appropriate termination pay.

Employers also need to be
aware hiring through a third-
party recruiter does not ab-
solve an employer of liability. A
recruiter is viewed as an agent
of the employer and its actions
are seen as those of the em-
ployer. Some recruiters will
say they prefer to only hire
people already actively em-
ployed in the target industry.
Accordingly, the risk of in-
creased severance liability is
very real.

Reducing liability

Given the courts’ willing-
ness to treat many run-of-the-
mill recruitments as induce-
ment, how does an employer
limit severance liability when
hiring already employed indi-
viduals?

The best strategy is to use
an employment agreement
that stipulates the severance
terms, though this may be a
change of course for many em-
ployers. Many employers avoid
discussing severance at the
time of hiring, either because it
sends a negative message at
what is supposed to be a posi-
tive moment or out of fear hag-
gling about severance terms
will derail the recruitment
process.

However, this is the only ef-
fective way to avoid a large in-
ducement claim if things don’t
work out. More senior employ-

ees will not be fazed by seeing
a severance clause in an em-
ployment letter or employment
agreement. Many have seen
these before and the agree-
ment also protects them and
spares them the need to fight
for their severance payment. A
signed agreement is the only
effective way to avoid claims
based on inducement.

Wrongful hiring

When competing for top tal-
ent, it is critical to remain
aware overly optimistic pitches
to job candidates will cross the
line if a statement is made that
is known to be untrue or mis-
leading or a material fact is
omitted.

In one prominent case, an
interviewer neglected to tell a
job applicant the board of di-
rectors had not yet committed
any funds to the enterprise in
question. As it happened, after
the individual started work,
the funding wasn’t approved.

An employee who leaves
employment because of mis-
representations can allege
wrongful hiring and sue for
damages. Employers need to
ensure those involved in inter-
viewing are aware of the im-
portance of accuracy and com-
pleteness, particularly if it is
reasonable to believe a job can-
didate will be relying on par-
ticular statements to make his
decision.

Anneli LeGault is a partner
practising employment, labour
and privacy law at Fraser
Milner Casgrain in Toronto.
She can be reached at

(416) 863-4450 or
anneli.legault@fme-law.com.
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