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Introduction

This article provides a brief overview of some of the 
key issues related to what could be considered the next 
critical debate arising from the intersection of law and 
the Internet – “net neutrality.”1 For those intimately 
involved in the discussion, the resolution of this issue 
may change the way the Internet operates as we know 
it today.   While “net neutrality” has had arguably 
much greater exposure in the United States2 Canada’s 
own policymakers have made certain pronouncements 
regarding “net neutrality” and any divergence between 
the legislative responses may have some significant 
consequences for Canadian users of the Internet.  It is 
useful, therefore, to have an understanding of the key 
issues, parties and current legislative developments.

The basics 

For the purposes of this article, net neutrality refers to 
the practice of access providers (e.g. internet service 
providers) treating all similar data traffic routed over 
the Internet “equally” and without discrimination.3  
Therefore, in principle, when an Internet user conducts 
a search on Google or Yahoo! the results of such should 
be handled by the various Internet access providers 
without discrimination as to the source of the data.  
In other words, it should not matter whether the user 
conducts a search from Google or Yahoo! (or even 
some other lesser known search engine) – the results of 
the search should be displayed to the user in the same 
amount of time, other things being equal.4  In fact, this 
is how the Internet operates today, largely because of 
its technological underpinnings.5  

However, as a result of both technological developments 
and the changing nature of content and data being 
transmitted over the Internet, there is now a debate as 
to whether or not this “equal” or “neutral” treatment 
of Internet data should continue.  More specifically, the 
network neutrality debate revolves around the following 
issue: to what extent do “net neutrality” principles need 
to be enshrined in legislation or some other form of 
regulation?  

Generally speaking, those in favour of ensuring that 
network neutrality principles remain intact are the 
Internet content providers – companies such as Google 
and Yahoo!, who rely on the content available on their 
websites to drive their business.  On the other side of the 
fence are, among others, the Internet access providers 
– primarily telecommunications companies who have 
built the physical and technological infrastructure over 
which the content providers’ data is transmitted.  This 
group opposes any legislated or regulated notion of 
network neutrality principles for a variety of reasons 
including a belief that increased regulation will limit 
the evolution of the Internet.

The debate

From a technology point of view, telecommunications 
equipment and infrastructure used to transmit 
Internet data has evolved so that different forms of 
data travelling over the Internet can now effectively 
be identified and ultimately treated differently.6  As 
such, this technological development has allowed 
Internet access providers to question the legitimacy 
of the network neutrality principles as they are now 
technologically able to discriminate against different 
forms of Internet data.  Along with technological 
developments, the types of content and data being 
transmitted over the Internet are now also very 
different.  Websites have evolved from simply displaying 
text and low resolution graphics to multimedia-rich 
websites full of high-resolution photos, music and 
video.  Individuals can now also make telephone calls 
using Voice of Internet Protocol (“VoIP”) applications 
available from the content providers (e.g. the VoIP 
services offered by Vonage).

The consequence of these data-intensive websites and 
Internet applications is a requirement for increased 
bandwidth to properly display the content or provide 
the web-based service.7  More often than not, it has 
been the Internet access providers who have spent their 
own financial resources to establish the technological 
infrastructure that has enabled Internet users and 
content providers to connect with one another.
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Some Internet access providers argue that the content 
providers support network neutrality in order to 
continue to benefit from the infrastructure investments 
made by the Internet access providers.  As such, the 
Internet access providers are left being unable to re-
coup the costs of their investments (e.g. the content 
providers are effectively “free-riding” on the Internet 
access providers’ investments).  They also argue that 
legislation or regulation would limit competition in the 
Internet access service provider market as any form of 
regulation would increase the costs of new entrants into 
the market.  Finally, they argue that regulation would 
inhibit innovation if they are required to operate their 
networks in a particular manner.8

On the other hand, the content providers argue that 
the access providers are opposed to network neutrality 
regulation so that they can utilize their role as the 
carrier of Internet traffic to discriminate against certain 
content providers or to charge content providers an 
“above”-market price to access Internet end users.  
Additionally, since many of these access providers 
also offer services that compete with those offered 
by the content providers, particularly VoIP services, 
it is alleged by the proponents of network neutrality 
principles that the Internet access providers are seeking 
to increase their share of the market by unfairly using 
their dominant position.9  The net effect, according 
to the content providers, is the potential for limited 
competition as smaller content providers would be 
unable to pay the Internet access providers to have 
access to end-users.10

While discussions about network neutrality have 
occurred in academic circles for several years, the issue 
exploded onto the minds of many of the interested 
parties in light of a series of interviews and statements of 
senior U.S. telecommunications executives late last year.  
In an interview with BusinessWeek in November 2005, 
the CEO of SBC Telecommunications (now AT&T) 
responded to a question about how his company would 
deal with competition from companies such as Google 
and Vonage.   He stated that: 

Now what [Google, MSN, Vonage] would like to 
do is use my pipes free, but I ain’t going to let them 
do that because we have spent this capital and we 
have to have a return on it.  So there’s going to 
have to be some mechanism for these people who 
use these pipes to pay for the portion they’re using.  
Why should they be allowed to use my pipes?  The 

Internet can’t be free in that sense, because we and 
the cable companies have made an investment and 
for a Google or Yahoo! or Vonage or anybody to 
expect to use these pipes [for] free is nuts!11  

His sentiments were echoed a few days later in 
statements by the Chief Technology Officer of 
BellSouth Corp., another major telecommunications 
company, who indicated that companies such as his 
should be able to charge certain content providers to 
load their web pages faster than a competitor’s web page 
and that his company should also be able to charge rival 
VoIP providers additional fees so that it can operate at 
the same level of quality as the service offered by his 
company.12

These comments obviously led to considerable concern 
among the content providers as it was precisely those 
types of actions that they felt would be allowed to take 
place if network neutrality principles were not legislated.  
However, of greater concern to proponents of network 
neutrality principles were the actions taken by Madison 
River Communications, a local telephone company 
in North Carolina.  Madison River Communications 
was alleged to have taken technological measures to 
block its customers from using VoIP services offered 
by Vonage.  While the FCC ultimately settled with the 
offending party and required that it not block Vonage’s 
VoIP application, the fact that the company engaged in 
that behaviour was of considerable concern to content 
providers.13  

As mentioned, while the net neutrality debate has had 
greater exposure in the United States, there have also 
been examples of Canadian organizations that network 
neutrality proponents have cited as abusing network 
neutrality principles.  For example, the premium levied 
by Shaw Communications for its customers to use its 
VoIP service lead net neutrality proponents to conclude 
that Shaw Communications may be degrading the 
VoIP service of other VoIP providers (such as Vonage).  
Another example is that of Telus, which temporarily 
blocked access to a telecommunications union’s 
website during its labour disputes with its unionized 
employees.   

The legislative response

In light of the foregoing issues, the law has been trying 
to catch up with the technological developments and 
there has been a flurry of legislative activity in the 
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U.S. in this past year.  The U.S. Congress has been 
considering the first set of amendments to the 10-
year old Telecommunications Act of 1996 and intense 
lobbying has begun to deal with the issue of network 
neutrality in those amendments.  Additionally, 
no less than 6 different pieces of legislation have 
been drafted in 2006 including among others, the 
Network Neutrality Act of 2006, the Communications 
Opportunity, Promotion and Enhancement Act of 2006 
and the Internet Freedom Preservation Act of 2006.  
Some of these bills have passed their respective house of 
Congress while others were passed and others continue 
to be under consideration.  Clearly, network neutrality 
is a significant issue as it captured the attention of 
enough legislators in Washington, D.C.14

In addition to the U.S. Congress taking action, the 
U.S. Federal Communications Commission (FCC), 
the regulatory body in the United States responsible 
for telecommunications, has also been considering a 
regulatory response to the network neutrality issue.  In 
fact in September 2005, the FCC asserted that:

to ensure that broadband networks are widely 
deployed, open, affordable, and accessible to all 
consumers, the Commission adopts the follow-
ing principles: …(i) consumers are entitled to 
access to lawful Internet content of their choice; 
(ii)…consumers are entitled to run applications 
and use services of their choice, subject to the needs 
of law enforcement; (iii)… consumers are entitled 
to connect their choice of legal devices that will 
not harm the network; and (iv)…consumers are 
entitled to competition among network providers, 
application and services providers, and content 
providers.15  

The FCC then proceeded to indicate that it would 
incorporate the foregoing principles into its ongoing 
policymaking activities.16

In Canada, there have also been some preliminary 
statements regarding Canada’s regulatory response to the 
issue of network neutrality.  The Telecommunications 
Review Panel (TRP), which was established in 
April 2005 to review Canada’s telecommunications 
industry, issued its final report in March 2006 (the 
“TRP Report”).17  In many ways the TRP Report 
mirrors the statements of the FCC and goes so far as 
referencing the FCC’s policy statement.  However, 
the TRP Report also makes more assertive statements 

regarding the ability of the regulators to step in and 
regulate what the access providers are able to do 
with respect to accessing content on the Internet.  In 
particular, the TRP stated that, in certain cases where 
consumers are deprived of choice (e.g. when ISPs 
make preferential arrangements with certain content 
providers), “regulatory intervention to ensure a form 
of equal access…may be desirable.”   While much of 
the TRP Report suggested that market forces drive the 
development of Canada’s telecommunications industry, 
the TRP did indicate that the CRTC “should have more 
discretion [with respect to customer access issues] than 
in other areas of regulation,” given the rapid evolution 
of technologies and the market dynamics.18  As such, 
some have argued that this would direct any legislation 
to enshrine network neutrality principles.19

Conclusion

Based on the foregoing, obviously it will be interesting 
to see how the network neutrality issue will be resolved 
in the United States and in Canada.  Perhaps of greater 
interest, however, is the effect of two different policy 
and legislative outcomes arising out of the debates in the 
jurisdictions.  What would the net effect be of Canada 
adopting pro-net neutrality legislation in conjunction 
with a very different result in the United States?  Given 
the very nature of the Internet, the resulting legislation 
in both countries would undoubtedly have effects in 
the other country.  Accordingly, closer attention to this 
debate is warranted in the coming months.
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search should be the same.  Given that the search 
engines have different algorithms to search content 
on the various Internet websites, the results of typing 
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source.  See User’s Guide, ibid. at 1.
7 In addition to requiring increased bandwidth, it is 
also recognized that the certain data, such as video 
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