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CURRENT ISSUES AFFECTING MINING ISSUERS

PART 1 NATIONAL INSTRUMENT 43-101

In December 2005, the Canadian Securities Administrators announced a series of changes to

National Instrument 43-101. Attached to this paper is a summary of the changes from the

BC Securities Commission website.

Some of the significant changes include the definition of an “early stage exploration property”. The

problem with the earlier definition of “grass roots exploration property” is that if there were any drilling
or trenching done on the property, even though the drilling was done 40 years ago, it would not
qualify as a grass roots exploration property and a site visit or property visit would have been required
before the report could be accepted even if conditions were such that a property visit could not be
practically carried out. The requirement to do a property visit can now be initially exempted if, for
example, there are weather conditions which would make a property visit impractical. However, the
obligation to conduct a property visit when weather or other conditions are appropriate is still in effect
and there is an obligation to file the updated technical report once the property visit has occurred.
You can defer the site visit if the property is in early stage one and weather conditions prevent
access. Early stage properties have no current mineral resources or reserves and there is no drilling
or trenching proposed in the technical report. The reason for the delay in inspection must be

disclosed, however, a site visit is required when practical.

A new definition has been included for historical estimates and these refer to estimates of mineral
resources or mineral reserves prepared prior to February 1, 2001 (the initial effective date of
NI 43-101). This allows the disclosure of historical estimates provided the disclosure contains
cautionary language that the resources or reserves were not prepared in accordance with the CIM

guidelines.

In the disclosure of historical estimates, comments must be made as to the relevance and reliability of
the historical estimate as well as the source and date of the historical estimate. There must also be a
disclosure or explanation of the differences between the present day CIM standards and the
disclosure used in the historical estimate. The disclosure must also have some comment as to its
reliability. It may also be prudent not to disclose historical estimates where the disclosure could be
considered to be misleading or there is a lack of confidence in the disclosure.




It is common to see disclosure of mineral resource and mineral reserve estimates which do not meet
the requirements of CIM. It must be remembered that the CIM classifications are acceptable within
Canada, but that there are other classifications such as the IMM classifications in the United
Kingdom, the SAMREC classification in South Africa, the AUS IMM classifications used under the
JORC policy in Australia and Southeast Asia and the U.S. SEC Guideline 7 categories set out in their
policies. Note that in the United States, the U.S. geological survey also has information regarding
classification of resources and these are not acceptable to the SEC.

Where mineral resources are reported you must state “Mineral resources that are not mineral
reserves do not have demonstrated economic viability”. Often we see resources disclosed without

this warning statement in the report.

Issuers can disclose estimates of resources or reserves which are historical in nature using the
historical terminology provided that the source and date of the estimates is disclosed and the key
assumptions and parameters used for the historical estimate are disclosed. Note that if the issuer is
treating the historical as a current resource or reserve that this will trigger the requirement to file a
report within the 45-day period (formerly 30 days) set out in the instrument if the property is material

to the issuer and the resource or reserves are a material change in the affairs of the issuer.

The changes also include an expansion of the list of foreign associations which qualify as
professional associations. It should be noted that unlike Canada, where many of the professional
associations have statutory authority, in most foreign jurisdictions they do not have such authority and
as a result the ability to discipline and expel members can be limited. This is one of the criteria used

by the regulators to determine whether or not an organization is a professional association.

The former definition of “independence” of a Qualified Person (“QP”) in the preparation of a report has
been modified so that even if the QP is a shareholder of a company or has a direct or indirect interest
in some manner that so long as the independence is not interfered with in the preparation of the

report, then the individual may still be a QP.

There is also a requirement that the qualified person certified to the best of his knowledge,
information and belief, that the technical report contains all scientific and technical information

required to be disclosed to make the report not misleading.

The new rules also recognize the difficulty of royalty companies to comply with all the provisions of
the policy particularly related to the information since in most cases the royaltyholders have
absolutely no right to visit the property or indeed, get any technical information as would be required




to be disclosed in the report. In the event that information is not available then there must be the
appropriate language in the report indicating that access to all the information that would normally be
contained in the report was not available and the reason for such information not being available. As
a commentary on this point, we are now beginning to see in agreements that royaltyholders are
insisting on additional rights to disclosure of data to address this potential problem of preparing

reports in compliance with NI 43-101 with regard to data and information.

The use of disclaimers is no longer permitted except in certain circumstances such as legal matters,
taxation matters, socio economic and political risk factors. The rationale behind this, is that if there is
any information of an engineering or scientific nature then the QP must be prepared to accept the
information and disclaimers are not allowed in those circumstances. It is not acceptable for an author
of a report or a QP to disclaim any information which is of a scientific or technical or engineering

nature.

It is necessary to state that “mineral resources that are not mineral reserves do not have
demonstrated economic viability” when you are disclosing results of economic analysis of mineral
resources. The inclusion of inferred mineral resources is not allowed in pre-feasibility or feasibility
studies. The disclosure of inferred mineral resources is permitted in the inclusion of a preliminary
assessment, however, cautionary statements must be included.

One of the triggers of a new NI 43-101 report is a greater than 100% change in mineral resources or
mineral reserves and this is based on the total mineral resources or total mineral reserves as

opposed to the change in any one category or classification.

In the preparation of preliminary assessments, pre-feasibility studies and feasibility studies, it is
common that there is more than one QP involved in the project. It is not necessary that all of the QPs
visit the project, however, at least one of the qualified persons must have visited the project and it
may also be necessary that more than one QP visit the project. For example, there could be terrain
issues or infrastructure matters that may need to be specifically considered and a project visit is
strongly advisable. The usual practice is to have the principal author of the report visit the project as
well as such other people as may be prudent such as geologists or mining engineers. It would
perhaps not be necessary for a metallurgical engineer to visit the project since such a visit would

probably not be necessary.

Where the property is a development property or a production property additional information is

required to be disclosed dealing with mining operations, recoverability, markets, contracts,




environmental considerations, taxes, capital and operating cost estimates, economic analysis,
payback and mine life.

As a practice point, unless the 43-101 report is a feasibility report, where resources are disclosed and
some economic analysis is applied to them, the information contained in item 25 should actually be

disclosed under item 20 of the report form.

Another issue is the statement of qualifications of the QP. It is common that the authors will simply

state their education and professional designations without any additional information.

It is a requirement that the author of the report set out some basis on which they are claiming to be a

qualified person under NI 43-101 and this requirement is often overlooked.

There are distinctions in the preparation of 43-101 reports and these fall into four categories:

(a) The exploration or early stage property.

(b) Preliminary assessment property where a study, including an economic analysis of
the potential viability of mineral resources is taken at an early stage of the project
prior to the completion of a preliminary feasibility study. Preliminary assessments are
just that, they do not include any reserve calculations, as reserve calculations require
an economic analysis. In addition they may disclose such things as cutoff grade,
however, the disclosure of cutoff grade and other economic parameters requires
more than one example to be given where a cutoff grade has been disclosed.

(c) A preliminary feasibility study or sometimes called a pre-feasibility study is a
comprehensive study of the viability of a mineral project that has advanced to the
stage where the mining method or pit configuration has been established and there is
an effective method of mineral processing determined. It includes a financial analysis
based on reasonable assumptions of technical, engineering, legal, operating,
economic, social and environmental factors and an evaluation of other factors which
may be relevant to determine if all or part of a mineral resource may be classified as
a mineral reserve.

(d) A feasibility study is a comprehensive study of a mineral deposit in which all
geological, engineering, legal, operating, economic, social, environmental and other
relevant factors are considered in sufficient detail that it could reasonably serve as



the basis for a final decision by a financial institution to finance the development of
the deposit for mineral production.

The question as to whether or not the information is sufficient for a financial institution to finance is
slightly gray because it is unusual that a financial institution would ever agree to finance 100% of a
project. It also has to be remembered that internal feasibility studies may exist particularly in large
companies where they are not going to go to the marketplace to raise funds for the development of a

project into a mine.

There is a prohibition on disclosure of information by a mineral resource or reserve unless the
disclosure uses the categories referenced in the CIM definitions and the report states the category of
mineral resources and reserves separately and states the extent, if any, to which the mineral reserves
are included in the total mineral resources. It is not acceptable to add inferred mineral resources to

the other categories of mineral resources.

There are three categories of mineral resources; inferred, indicated and measured. When the
economic test has been applied then these resources can be converted, subject to the opinion of the
QP, into probable and proven reserves. It also should be noted that there are differences between
the categories around the world and where a foreign classification system is used, the differences

between the foreign and CIM classifications must be disclosed and explained.

PART 2 CIMVAL
Valuation Guidelines — CIMVAL

The CIM has adopted Valuation Guidelines which it must be noted are not adopted by NI 43-101 but

some recognition is given to them by the Exchange.

The Guidelines were brought in because of the concern with respect to variations in valuations of
mineral properties and they are designed to set certain standards in the preparation of valuation

reports.

They introduce the concept of a “QV” or “Qualified Valuator”. Note that a QV is not necessarily the
same as a “qualified person” under NI 43-101. In fact, it is not necessary that a valuator be a
member of an engineering or technical self-regulatory organization. A “qualified valuator” is a person
who has at least five years experience in the mineral industry on property valuation, has experience

relevant to the subject property and is a member of the self-regulatory professional organization.




It is the responsibility of the issuer to establish that the QV is qualified, competent and independent.
The QV is responsible for the overall valuation report although he can be assisted in the same
manner that a QP can be assisted as contemplated in NI 43-101. Where there is technical data, the

valuation is subject to the verification of such by a QP if the QV is not a QP as well.

As is the case of a QP, a visit to the property is required in order for the report to be written. The
choice of valuation approaches and methods is one left to the QV, however, it must be a generally
accepted valuation approach and at least two valuation approaches must be considered. The
valuation should reflect the range which represents that there is some uncertainty in valuation. In
other words, it is not a specific figure but a range of figures. There are three generally accepted
approaches to valuation: income, market and cost. The report sets out in a table the valuation
approach to be used for exploration properties, mineral resource properties, development properties

and production properties.

In addition, the format of the valuation report is set out in the CIM report.

Diamond Guidelines

Guidelines have also been recommended for the reporting of diamond exploration results. The
committee was established by the CIM together with the Northwest Territories Association of
Professional Engineers. The report arose because of the concern that there has been no consistency
in the disclosure of diamond exploration results and the need for the public to be aware of certain

parameters in the disclosure.

The guidelines are not designed to address the early reporting of geophysical, geochemical or
kimberlite indicator minerals but rather to provide uniform and consistent reporting on a

comprehensive, unambiguous basis of diamond exploration and information.

The report sets out tables which are designed to provide specific guidance for the reporting of
diamond liberation laboratory techniques, sample processing methods simulating commercial or
treatment plants and diamond price and value estimates.

These are set out in some detail in the report and the guidelines are not prescriptive, “materiality is
the overriding principle that determines the information that should be disclosed”. If the guidelines

are not followed then the reasons for the deviation from the guidelines should be disclosed.




PART 3 SECURITIES AND EXCHANGE COMMISSION
3.1  Comments on Mining Disclosure

In the United States, the Securities and Exchange Commission (SEC) Industry Guidelines, Guide 7,
provides definitions to be applied for proven (measured) reserves and probable (indicated) reserves.
They define “reserves” as “that part of a mineral deposit which could be economically and legally

extracted or produced at the time of the reserve determination”.

The SEC in the United States reviews technical disclosure on a somewhat different basis than that of
the Securities Commissions in Canada. In Canada, the disclosure is made in accordance with
National Instrument 43-101. The SEC uses Industry Guide 7 in the United States. In Canada, for
example, you can disclose resources whereas in the U.S. only proven and probable reserves can be
disclosed.

The SEC is also stringent in the use of the word “development” in disclosure materials for mining

companies.

The SEC also draws a distinction between what we might consider reconnaissance and
research-type matters and exploration itself. If a company is referencing development then the SEC
position is that there must be a reserve since the word “development” is equated with “planned

production” or “actual production”.

In comment letters from the SEC there appears to be a number of matters which arise more
commonly than others and these include the use of the word “development” as set out above, the
failure to supply information which is understandable to the average investor, the use of the word
“reserves” and the provision of technical information which is not to be included in the public
disclosure materials. There are also issues that arise with respect to the use of experts’ reports and

the consent by the expert to the use of the report.

Attached to this paper is an excellent summary of cautionary language prepared by Dorsey
Whitney LLP.




A number of SEC comment letters in the last few years have dealt with, inter alia, the following:

Ore, Reserves

Exploration

the use of the words “ore” and “ore body” denote that these are reserves and those
words cannot be used unless there has been a reserve established,;

if the property has no reserves, then the SEC requires a clear statement that the
property is without known reserves and the proposed program is exploratory in
nature;

the SEC does not recognize United States Geological Survey Bulletin 891 because it
addresses geologic parameters only as opposed to economic parameters in reserve
and resource determinations;

the use of the word “development” is not allowed unless the project is being prepared
for production or is in production;

the use of the word “development” applies only to commercially mineable deposits or
reserves and not to the exploration phase unlike the situation in Canada,;

the use of the word “resources” is not allowed even though it is allowable under the
SAMREC, JORC and CIM classifications. You can, however, use the term
“mineralized material”;

the use of words such as “recoverable tonnage” and “recoverable tons” is treated as
being proven and probable reserves, otherwise such language cannot be used;

the ability of a company to declare confidence in establishing reserves does not allow
the company to treat mineralized material as a reserve;

the reference to reserves established by government entities is not recognized by the
SEC and they do not recognize resource definitions for that same reason if they have
been established by a government entity;

the SEC requires statements that the property contains no known reserves, if such is
the case, and that the work being carried out is exploratory work only;




you can disclose “mineralized materials” which might correspond for example to a
category of resources under the CIM classifications as allowed under NI 43-101;

the SEC insists that a company disclose that it is an exploration stage company only,
that there is no assurance that a commercially viable mineral deposit exists on the
property, and that further exploration will be required before a final evaluation as to
any economic and legal feasibility is determined. This disclosure is required for all
exploration companies;

all projects are treated as exploration projects or less until they have designated
reserves regardless of other factors;

the use of the words “mineralized material” means a mineralized body which has
been delineated by appropriately spaced drilling and/or underground sampling to
support a sufficient tonnage and average grade of metals. Such a deposit does not
qualify as a reserve until a comprehensive evaluation based upon unit costs, grade,
recoveries and other material factors conclude legal and economic feasibility. The
use of the words “mineralized material” does not include material reported as
reserves and volumes and grades estimated by using only geological inference which
is sometimes classified as inferred or indicated resources;

in some instances the SEC may determine that the company is in the pre-exploration
stage which requires a note in the financial statement to that effect;

companies may not disclose that they are searching for gold and the SEC prefers
that the use of the words “precious metals” be used rather than “gold” unless there is
actually gold mineralization that has been identified on the property;

there is also a restriction in that only geology, history or exploration results that are
directly related to the properties on which the company has the right to explore may
be disclosed. No references to adjoining properties are permitted;

information with respect to nearby mines and adjoining properties may not be
disclosed:;

Cutoff, Economic Analysis

the use of the words “cut off grade” requires analysis;




Maps

analysis of costs on a “per-unit” basis of production using other than proven and
probable reserves is not allowed. They view this as a violation of generally accepted
accounting principles;

the use of metal prices in disclosure must reflect current economic conditions
although they do recognize some volatility may exist in the metal prices. The prices
used must be current at the time of the estimate;

in production situations, a map is required to show location of such features as
railroads, highways, rivers and major cities;

the SEC also requires property maps showing mine permit boundaries and geology
and recent and historic production areas if applicable, and any cultural restrictions to
mining if that is applicable;

Underlying Agreements, Tenure Requirements

Financial

the requirements for holding mineral tenure pursuant to agreement is to be set out in
the disclosure materials;

disclosure must be made as to the nature of underlying agreements and any royalty
obligations, maintenance requirements, etc., in the documentation;

it is necessary that the conditions to maintain property interests in accordance with
government requirements must be disclosed;

the SEC will also review the financial status of the company and make comments as
to whether or not the funds available are sufficient to carry out the proposed
exploration activities;

you can only amortize costs on a “units of production” basis on proven and probable
reserves;
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Technical Data

in numerous instances issuers are required to provide supplemental information
which is not to be included as part of a registration statement; for example, this
information must establish the legal, technical and economic feasibility of the
materials designated as reserves as required by Section C of Guide 7;

highly technical or geological reports are not to be included as part of any
documentation. They are to be provided separately for SEC review;

the use of a glossary is required where technical information is disclosed in the
document which technical information may not be generally recognized by the
average investor, you can only include in the glossary those geological or technical
terms not understood by the average investor that cannot be defined in the text of the
disclosure;

there are often comments made with respect to supplemental information which is
required in the classification of a reserve and this includes property and geologic
maps, description of sampling and assaying procedures, drill hole maps showing
intercepts, representative geological cross sections and drill logs, cutoff calculation
procedures, cutoffs used for each category of reserves and justifications for the drill
holes spacings used for various areas. They may also insist on specific site
economic justification for the criteria used to estimate reserves;

in some instances, comments are made with regard to the mine, mining equipment,
use of infrastructure and other facilities present together with a list of processing and
handling facilities;

transportation and access to the properties is also required in development
situations, as well as a statement as to the present condition of the mine and in the
case of coal mines, such features as coal thickness and actual amount of coal that
can be recovered;

the SEC also, from time to time, makes comments that regional geology, property
geology and mineralization are more comprehensive than necessary and contain
technical language that the average investor is not familiar with and the disclosure
must be made understandable to the average investor. Occasionally they will also
make comments that there is far more detail disclosed than is necessary;
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General

reminding issuers that the company and its management are in possession of all the
facts relating to the company’'s disclosure and as such they are responsible for
accuracy and adequacy of the disclosure;

the SEC also has concerns with respect to statements being made outside the
“scope of work” where an expert may comment on mineability, marketability and
economic feasibility when the expert has not been asked to provide such information;

the SEC also wants information if the directors or management lack professional or
technical credentials related to exploration mine development or mining to be
disclosed;

legal opinions require the consent to be referenced in the registration statements;

the use of experts who are not qualified to practice in one area, for example, a
New York lawyer commenting on Arizona law, is not allowed; and

manually signed consents are required.

3.2 Case Law

The SEC in the United States has become more active in the last couple of years in addressing
mining disclosure and some recent examples include:

Stillwater

In a press release (on April 2, 2002), Stillwater Mining Company announced that:

“it is engaged in discussions with the Securities and Exchange
Commission concerning the company’s methodology for calculating
its probable ore reserves. The company’'s proven reserves are not
affected by this issue. The SEC has informed the company that it
believes the company’'s methodology for determining probable
reserves should be revised in order to be in greater conformity with

the SEC'’s interpretation of ‘industry standards’.
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The release also goes on to state that:

“if the company is not successful in its position, it could lead to a downward revision
in its reserves which, in turn, would result in an adjustment to net income for the year
2001 and possibly to a restatement of prior years’ results.”

Clearly, the SEC is concerned about reporting of reserves even where the producer
is a significant producer and presumably some of the concern may have arisen with
respect to the variations in metals prices, particularly in the PGE metals group.

Subsequently, a class action lawsuit was filed.

On April 18, 2002, Stillwater announced its 2002 first quarter results and disclosed the existence of

the SEC’s concerns, the class action lawsuit, and the results from mining operations.

Coal Mines

In a similar vein, on February 22, 2001, the SEC sent a letter to registrants who are coal mine owners
or operators advising them with respect to certain matters disclosing reserves in their filings with the
SEC. The SEC advised that reports were to be prepared under Industry Guide 7 where reserves are
defined as “that part of a mineral deposit which could be economically and legally extracted or

produced at the time of the reserve determination”.

The SEC expressed concern that some coal companies were using “reserve base estimates” which
may contain economic and subeconomic coal deposits and they were also including non-recoverable

or geologically inferred coal deposits in the reserve estimates.

The SEC reminded coal operators that “reserves must be adequately drilled, sampled and
characterized such that the size, shape, depth and coal content is established in accordance with the
industry criteria for proven and probable reserves”.

They also went on to state “some coal reserve estimators concentrate on the geologic existence of

reserves, but pay inadequate attention to the legal, economic and technical limitations that may keep

coal from being mined”.
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SEC v. Countryland Wellness Resorts, Inc.
Litigation Release No. 16732, September 27, 2000

The SEC commenced litigation against Countryland, its auditor and attorney for the false reporting of

assets and periodic filings.

One of the false reports stated that the company “had mining reserves which were reported to have
values ranging from $1.2 billion to $2.1 billion, in fact extensive work needed to be performed to
determine the amount and value, if any, of recoverable minerals. Nonetheless, Countryland reported

the mining reserves as assets from 1997 through 2000.”

The company, its chairman, auditor and attorney settled the action by consenting to a permanent
injunction and fine. No penalties were assessed against the auditor and attorney based on their

demonstrated inability to pay.

In the Matter of Sky Scientific, Inc.

Initial Decision Release No. 137,

Administered at Proceeding File No. 3-9201,
Securities and Exchange Commission, March 5, 1999

Various allegations were made against a number of individuals and corporate entitles with regarding
to disclosure made from April 1993 to June 1995.

Sky was originally formed as a mining and processing company in 1991 and by mid-1994 held five
mining properties in California and Nevada. Some employees did have significant experience in

mining. Mining operations revenue in 1993/1994 was $35,000.

The judge found “despite its inability to establish its mining business, the company had great success

marketing its stock”.

Subsequently, Sky merged with another entity and approximately 350,000 glossy promotional
brochures were mailed to prospective investors and broker dealers. The market capitalization
reached $80 million.

Among the many allegations made by the SEC was one involving the existence and value of Sky's
assets, liabilities, mining business, properties, precious metals reserves, environmental compliance,
revenues and mining technology. Sky claimed to have hundreds of millions of dollars worth of

mineral reserves located on its properties. An expert on behalf of the SEC defined a reserve as “an
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ore deposit that is both economically and legally extractable” and that the information Sky relied upon
did not justify its reserve claims. The company lacked the money to carry out the necessary
development if the reserves existed. The Court also found that Sky was unable to commence mining

activities on the properties because there were no permits in place.

“Sky went well beyond fully declaring it has vast reserves of precious metals; it also claimed its
mining operations were in production.”

In the words of one “expert” on behalf of Sky “getting the gold out, an expert explains, is like pushing
a cart down a supermarket aisle, picking food from the shelves and tossing it into the basket”. A
neighbouring landowner reported that the Sky miners waited for the auditors to show up on one
occasion and the mill was turned on; however, it only had enough water for 30 minutes of operation.
When the auditors left, the mill was turned off. They also produced a brochure of miners at work;

however, this was purchased from a mail order publication.

During the relevant period, Sky employed six different independent auditors. The Court ordered

disgorgement, fines, bars from future activity in the securities industry and other penalties.

In the Matter of Weeks
Initial Decision Release No. 199
Administrative Proceedings File No. 3-9952, Februar vy 4, 2002

In this instance, it is alleged that certain individuals baselessly inflated the asset base of the company
that they control. Dynamic American claimed to own over U.S. $4.3 million of highgrade ore
concentrates near Pioche, Nevada but it lacked the funds to put those assets into production. A
company known as Pan World was interested in acquiring a tin smelter in Bolivia which was operating
at a low level and barely breaking even by processing low grade tin concentrates from independent

producers because its own mines were inactive. Pan World and Dynamic American later merged.

A mining engineer with extensive experience was retained to examine the Bolivian assets. He was
aware that the Bolivian assets reference to underground tin reserves could not be proven using the
SEC definitions and in his report stated that a “systematic and thorough exploration program” was a

high priority, however, the project was worth at least $40 million.
Dynamic American valued the Bolivian mine in their statements at $40 million and issued 20 million

convertible preferred shares at $2.00 per share. Dynamic American also claimed 35,000 tonnes of

tailings in the vicinity of Pioche, Nevada, which it valued at $4.3 million.

15




The company also announced that the value of the material was about $100 per tonne on the Bolivian
operation and that there were two tailings piles with about 500,000 tonnes each which had proven
reserves of 1% tin and significant quantities of other metals as well as in excess of two million tonnes
of underground ore in the proven probable category grading 0.9% tin. They concluded that there
were sufficient reserves to justify a six-year mine life. The company also stated that the “underground
ore bodies contained $157 million in proven, probable, possible and prospective reserves”.

Evidence on behalf of the SEC indicated that the fair value of the Bolivian properties was not readily
determinable because there were no proven reserves and there was no basis for measuring the fair

value of the Bolivian properties.

A judge found that “reserves must be drilled, sampled, and categorized, so that the size, shape, depth
and ore content are established in accordance with industry criteria”. The geologist hired by the
company advised that the underground ore bodies were not proven reserves although he did ascribe

a value of $40 million to the property.

The judge ordered disgorgement, civil penalties, and barred the parties from participating in the
securities market.

SEC v. Pietrzak, Furlong and Jordan (Officers of He  xagon Consolidated Companies of
America, Inc. and Registered Assayer)
(U.S. SEC Litigation Release 18016/March 6, 2003)

The SEC commenced civil action in U.S. District Court in lIllinois, for numerous violations by the
officers of Hexagon of securities acts. They also proceeded against Jordan who is a registered
assayer in Arizona and he has a B.S. in Chemistry and a Ph.D. in Analytical Chemistry. Hexagon
represented that, inter alia, they had two mining assets, one located in Skull Valley, Arizona for which
they issued 100 million shares and a second one located in Barstow, California for which they issued
375 million shares. Hexagon claimed that Skull Valley property was worth $200 million, however,
there was no basis under GAAP to assign any value and “Hexagon never owned the ore and
accordingly should never have recorded the ore as an asset”. In 1997 the company’s auditor asked
Furlong to engage an engineer or geologist to determine the value of the ore and Furlong refused
telling the auditor to rely on the assayer’s report. Jordan prepared an assayer report stating that the
value of the ore was approximately $4 billion. There was no economic basis to support such an
allegation and no tests had been conducted to determine if there was any value. On the Barstow

property the company recorded the value at $69 million, however, the SEC alleges that “this valuation
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was a departure from GAAP because Hexagon could not demonstrate the existence of any
economically recoverable mineral reserve at the site... and it has never discovered any economically
recoverable reserve located on this property”. A former director who advised reversing the

transaction was told that she was “silly and naive”.

Jordan had prepared a report on the Nevada assets stating that their value was $2,355,150,000 and
that these were a “pretty good estimate”. The SEC alleges that Jordan was not qualified to give such
an opinion. Jordan also gave a value of the Arizona assets of $4 billion and the SEC alleges that his
opinion “was based on undocumented and unsubstantiated assumptions”. Jordan stated that the
assays on the Arizona property showed gross values of $13,619.86 per ton and that “plasma
furnaces would collect approximately 80% of the precious metals found in the ore”. Based on a
pre-tax profit of $7,900 per ton multiplied by 500,000 tons the pre-tax profit was estimated at
$3.95 billion. There were also suggestions that there was fraudulent selling of the stock by the
directors and Jordan.

3.3  The Implications of the Sarbanes Oxley Act on Mining Disclosure

The purpose of the Act is to address regulatory concerns regarding recent corporate and accounting
scandals over the reporting of financial results. It also addresses corporate governance issues and
increased disclosure of corporate financial and other information. It will have a significant impact on
the legal profession because of the obligation to “whistle blow” imposed upon legal counsel. This

issue in itself is significant because of the concerns with respect to solicitor client privilege.

The Act is designed to address all issuers subject to SEC rules. This includes Canadian issuers who
are reporting issuers in the United States. It would not appear, however, to include foreign private
issuers who are registered under Regulation 12(b) of the Exchange Act in accordance with
Rule 12(g)(3) — 2(b).

The provisions will require Chief Executive Officer and Chief Financial Officer certification and as a
result there will be enhanced review by those individuals of the disclosure and this “trickle down
effect” will undoubtedly reach into mining disclosure for mining issuers.

The provisions of the “whistle blower” protection set out in the legislation will apply to employees of

issuers and contractors, subcontractors or agents of the issuers (presumably this would include

consultants for geological and mining matters).
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There will be “an internal control report” which must state the responsibility of management for the
internal control structure and contain an assessment of the effectiveness of the internal control
structure. While this is primarily designed to address auditing concerns it will because of the “trickle

down effect” have an impact on disclosure.

It is interesting to note that in British Columbia under the provisions of the Association of Professional
Engineers and Geoscientists Policies and Rules that there is also an obligation to “whistle blow”. This
obligation has traditionally been one which has only been applied to unsafe bridges, buildings, etc.,
however, the Association takes the view that the definition of “public safety” includes economic safety.
It is not clear how this will be ultimately addressed under the ethical code that governs Professional

Engineers and Geoscientists.

The impact of the Sarbanes Oxley Act will require additional corporate financial disclosure including
those based on mining reports. Because of the requirement for the CEO and CFO to certify
information, they presumably will be relying more on qualified persons who prepare reports under

NI 43-101 in Canada where the issuer is also an issuer in the United States.

Under the requirements of Form 20F (an annual report for foreign private issuers) disclosure is
required in the name of any expert or person whose report is included in the Form 20F and that such
person consents to the inclusion in the report. Form 20F requires disclosure concerning production,

and reserves, location, developments and nature of interest from mining companies.

It is possible that because of the increased auditor reviews that reports prepared under NI 43-101 by

qualified persons will be subject to additional review.

It is possible that the SEC will become more active in reviewing disclosure for mining issuers and that
the Sarbanes Oxley Act will give them more teeth and likely result in greater liability on QPs who

prepare NI 43-101 reports.

PART 4 RISK FACTOR DISCLOSURE

Risk factor disclosure is one area that has increased significantly in the last number of years as a
result of a number of reasons not the least of which is the concern of issuers that they fully disclose to
investors and potential investors the risks of investing in the Issuer’s shares particularly where the

projects may be in areas of the world where there is significant socio-economic and political risk.
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There are a number of risk factors which have to be addressed and these include socio-economic,

political, economic, First Nations and aboriginal rights, foreign political risks, prices of metals, market

supply, infrastructure, smelters, refiners.

Some of the risk factors which arise from the technical report and which are of general application to

mining issuers are as follows:

there may be risks with respect to the ownership of property, underlying agreements
which are not necessarily disclosed,;

government rules and policies which may not be carefully laid out in the laws;
intervening property interest holders;

royalties to third parties which may not be disclosed;

inaccurate descriptions of properties where they may be subject to cancellation for
non-compliance with filing of necessary reports or carrying out of necessary
assessment work;

failure to carry out necessary work in order to convert interests to more secure forms
of titles such as conversion from a claim to a lease or a mineral exploration
concession to a mineral exploitation concession;

potential surface rights and access issues over the property itself and access to the
property, the right to water or other necessary infrastructure required for
development;

power or inaccessibility of power;

the creation of mineral reserves over ore deposits;

lack of available suitable land for tailing dams, waste deposits because of existing
natural features;

potential environmental liabilities which may not become apparent until well into the
project’'s development;

the protection of rare flora or fauna;
proximity of a property to populated areas;

the length of operating season for a mine;
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climatic conditions;
the ability of acquire surface rights for mining operations;
local skilled labour;

the location of infrastructure for the mining operation;

issues which arise which may have some impact on the property from past dealings
include prior ownership of property rights, ownership changes;

the type of work undertaken in the past; and

reliance on former resource or reserve estimates (which is an area which is fraught
with risk because in most instances the past disclosure would not meet current
acceptable standards).

Other risk matters which might be considered include:

lack of continuity of the deposit;

lack of continuity of mineralized zones or structures;

complex geologic structures which do not lend themselves well to mining
notwithstanding the existence of a resource;

variations in the metallurgy and mineralogy of deposits including different minerals;
incomplete or misleading ambiguous past results from exploration;

reliability or uncertainty in past data;

incomplete drilling results which may be due to lack of assay information,
determination of sample length and true thickness of mineralized zones; and

concern with regard to sampling method and approach and security of samples.

In addition, NI 43-101 sets out additional requirements for technical reports particularly on production

situations dealing with mining operations:

whether or not minerals are recoverable and to what extent;
markets available for the product;

contracts such as smelting, mining, refining, production;
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environmental considerations;
taxes;
capital and operating cost estimates; and

mine life.

It is necessary under NI 43-101 to disclose all of the above and also whether or not steps have been
taken to carry out check assays including data verification on such things as quality control and the

failure to verify such information.

Other factors of concern include whether or not the mineral or metal is recoverable based on the
results of metallurgical testing new technology. The use of mineral resource and mineral reserve
estimates is also one area which is very subjective and the QP must be thoroughly familiar with a

multitude of factors that can affect such estimates.

The days of minimal analysis risk factors are long gone.

PART 5 RECENT CASE LAW AND FIRST NATIONS CONSULTATI ON

Haida Nation v. British Columbia , and
Taku River Tlingit First Nation v. British Columbia

In November 2004, the Supreme Court of Canada released its long awaited decisions in these cases
which were heard concurrently, both of which dealt with the duty to consult and, where indicated,

accommodate aboriginal peoples.

The Haida case dealt with the issue of whether the Crown had a duty to consult with and
accommodate aboriginal people prior to making a decision respecting a forest licence that might
adversely affect unproven aboriginal rights and title claims and, secondly, whether a third party
company owed an independent duty to consult with and accommodate a First Nation, a duty

previously borne by the Crown alone.
The court ruled that there is no obligation on a third party to consult with a First Nation generally,

however, there is a duty on the Crown to consult and accommodate a First Nation whether the right is
asserted or proven.
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There are a number of key background points that must be kept in mind in reviewing the impact of

these two decisions and they include the following:

Crown Obligations

The duty on the Crown:

there exists a fiduciary duty on the Crown to conduct meaningful consultation and this
duty is grounded on the principal of the honour of the Crown and is to be understood
generously;

good faith may lead to accommodation;

the Crown cannot delegate this duty to the project proponent;

asserted rights do not necessarily obligate the Crown to act as a fiduciary for the First
Nation;

the Crown has a constitutional obligation to act honourably in reconciling other
affected rights;

there is an implied duty to consult when the Crown first receives notice of implied
notice of a claim;

the Crown must act fairly and the duty begins with the Crown’s assertion of
sovereignty and continues beyond a formal claims resolution, in other words, even

though a treaty may have been entered into;

the duty arises when the Crown has knowledge of the potential existence of a claim
and contemplates conduct that would adversely affect those rights;

the scope of the duty is proportionate to a preliminary assessment of the strength of
the claim and the seriousness of the potential adverse impact;

there is no duty on the Crown to reach an agreement provided that it consults in the
meaningful manner;

the Crown must balance interests and act in good faith to understand each party’s
concerns and move to address them,;

22




the Crown alone is responsible for agreements with third parties;
these provisions apply to both the federal and provincial governments;

the strength of the case may result in significant accommodation.

In the Taku case, the court specifically enunciated the principals as follows:

where the consultation is meaningful there is no ultimate duty to reach an agreement;

the Crown is under a duty to accommodate aboriginal concerns in a balanced
manner with potential impact of any particular decision and competing societal

concerns;

the Crown is obligated to ensure that the First Nations views are put before the
decision makers;

no special consultation measures are required.

First Nations Obligations

The First Nation is obligated to:

act in good faith and cannot frustrate the Crown’s reasonable good faith attempts;

have the right to participate in any ongoing process as set up by the Crown; and

have the right to have their concerns addressed in any project in which Crown rights,
and thus asserted rights of the First Nation, may be impacted.

Proponents Obligations

The Crown and not the proponent has the duty to consult and accommodate even if
the rights are only asserted; and

there is no obligation on a proponent to consult and accommodate.

If we look at the impact of these decisions in the context of mining, we have to keep in mind that the
courts have imposed on the Crown the obligation to act in good faith when they have received notice,
which can be an implied notice, to any asserted right of a First Nation where a decision of the Crown
might impact those rights. In addition, the greater the impact the higher level of consultation and
accommodation that may be required. A First Nation does not have the right to ignore the process
nor does it have a veto over a project’s development. In a situation where there is a process, such as
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that contemplated under the Environmental Assessment Act, for mining projects the courts found in
the Taku/Tlingit decision that that process was adequate for the purposes of consultation and

accommodation and that no special consultation measures were required as a result.

The court did not set out any specific guidelines and left it up to the Crown to develop these.

If we look at a typical mining situation in British Columbia given three hypothetical scenarios for
staking, drilling/trenching and mine development, the following matrix might be applied:

1. Staking claims.

The Free Miner
There is no obligation on the free miner to consult, merely to make an application to the Crown for the
mineral title.

Government
The government can issue the mineral title and since there is no impact there is no obligation on the

Crown to consult at this stage.

First Nations
They may have an asserted right in the area but because the actual staking of the claim has no real

impact there is no duty to consult.

2. A notice of work under the Mines Act (this could imply drilling and trenching or any
mechanical disturbance).

The Free Miner
He is obligated to file a notice of work and at this point the impact is increasing although the impact is

most likely to be minimal.

Government
The government is obligated to provide a copy of the notice of work to the First Nation and act in
good faith. However, the consultation at this stage is likely relatively minimal, based on minimal

disruption or potential disruption to the First Nation.
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First Nation
The First Nation can object, but depending on the type of program and the extent of the program, so
long as it has been consulted and specific concerns addressed, there is no right of the First Nation to

veto any such notice of work.

3. Mine Development.

The Free Miner

The free miner is obligated to conduct various impact studies and consultations in accordance with
the Environmental Assessment Act. At this stage which might be considered to be maximum impact,
full public consultation is required including affected First Nations, although the First Nation does not

have the right to impose any conditions on the third party project proponent.

Government
The government must establish a process and bear in mind the above requirements to act in a certain
manner, must recognize and address the concerns of the First Nation although it is under no duty to

reach an agreement with a First Nation.

First Nation
The First Nations have the right to participate in the process, but they do not have a veto over the

project.

Overlying all of this, however, is that it is strongly recommended good business practice to consult
with the First Nations at the earliest stage possible in order to address any of their concerns and to
make them aware of the potential impact of an exploration project. While there may be no legal
obligation on the proponent to consult, other than when the project reaches the environmental

assessment stage, it is good practice to do so.

The duty to consult is a variable duty, it arises when a knowledge of a claim is first made known, the
seriousness of the adverse effect has an impact on the level of consultation and the higher the
negative impact the greater the level of consultation required. There is no obligation to develop

special consultation outside of any existing process.

The Crown is obligated to act in good faith, to consult meaningfully (although there may be no

obligation to reach an agreement) and to come up with a balanced decision.
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Western Industrial Clay Products v. British Columbi a Mediation and Arbitration Board
133 A.C.W.S. (3d) 881 BCCA

As referenced in the section above addressing access issues, the Court of Appeal ruled that in most
cases the maximum compensation available to a surface owner would be the market value of the
property taking into account depreciation for improvements.

Western Industrial Clay Products (“WICP”) holds mineral claims which overlay a 40-acre parcel of
land owned by Bepple in the Kamloops area. WICP was mining diatomaceous earth next to the

Bepple property and wished to gain access to the Bepple property to continue its mining operations.

A hearing was heard before the Mediation and Arbitration Board and Bepple, who operated a farm
approximately 15 km north of the property, argued that they used the property as part-time pasture for
their cows and calves and that a log cabin located on the property was used for storage and that

electric power running to the building was used to operate a welder and a freezer.

An appraisal of the property by Bepple disclosed that its market value was worth $60,000 including
improvements.

The matter was heard before the Mediation and Arbitration Board on two occasions and who each
time it awarded Bepple more than the appraised value of the property and WICP appealed both
decisions to the Supreme Court who ruled on each occasion that the appropriate measure of

compensation to Bepple should not exceed the value of the property.

Bepple had requested the right of access to the property and that she be given keys to locks on the
property, however, the court ruled that this would interfere with the authority of the manager of the

mine and would be in contravention of the Health, Safety and Reclamation Code of the Mines Act.

The court also ruled that the right to compensation should not exceed the value of the land. It should
also be noted in this case that Bepple was entitled to annual payments.

The significance of this case is underscored by the fact that the Mining Association of British

Columbia and the British Columbia and Yukon Chamber of Mines intervened in order to have the

court address their concerns with respect to access to land for free miners.
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Great Pacific Pumice v. The District of Squamish
123 A.C.W.S. (3d) 580

Great Pacific Pumice (“GPP”) had been given a mining lease by the Ministry of Energy and Mines on
Crown lands located within the District of Squamish. GPP planned to process pumice from a deposit
located north of Squamish on the land and the District of Squamish passed a bylaw preventing GPP
from its intended usage.

The Court of Appeal ruled that the provisions of the Local Government Act (formerly the Municipal
Act) did not preclude municipal governments from passing bylaws related to mining activities and that

the Mineral Tenure Act did not take precedence over the Local Government Act.

Inmet Mining Corporation v. Homestake Canada Inc.
2003 BCCA 610

This litigation involved the sale of Troilus Gold Mine located in Quebec and addressed the issue of
the seller’s disclosure obligations (Inmet) to disclose data and information to Homestake. Homestake
alleged that Inmet had failed to disclose all of the required information and therefore was not
obligated to complete the transaction and Inmet sued for specific performance. At trial the court
awarded Inmet $88 million as damages in lieu of specific performance. The purchase price as

agreed between the parties was $178 million.

Homestake argued that the failure to disclose certain information, which was material in Homestake’s
view, with respect to assay results should have entitted Homestake to walk away from the

transaction.

The court at trial found that Homestake was aware of the issues regarding the assay data and that
the obligation on Inmet to disclose not only the assay data but the interpretive data had been met by
Inmet.

Homestake argued that the data provided did not disclose that the actual results were significantly
less than that indicated in the information provided by Inmet. The court found that Homestake was

aware of the sensitivity of the assays and there were problems with the results obtained by Inmet.

At trial Inmet was entitled to specific performance because the mine was a unique property however
the court awarded damages in lieu of specific performance based on the difference between the
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agreed purchase price of $178 million and the value of the mine at the date of trial which was found to
be $90 million.

The court declined to order prejudgment interest.

An interesting factor about the trial is that the entire agreement was based on a letter which the
parties had intended to replace with a more formal agreement but no formal agreement was actually
entered into.

The trial judge set out in considerable detail, and with clarity, the mining assay and metallurgical

issues between the parties which makes for interesting reading from a technical perspective.

The decision was upheld on appeal.

PART 6 MINERAL TITLES ONLINE (“MTO”) — PRACTICE POINT S

The Mineral Titles Online system became effective on January 12, 2005 in accordance with the
amendments made pursuant to the Mineral Tenure Amendment Act.® The amendments changed the
tenure acquisition system which had been in effect in British Columbia since 1858 regarding the
acquisition of mineral tenure to that of a “paper staking” system. With the advent of this system, a
number of factors have to be considered with respect to the acquisition of tenures, the impact on

existing mining agreements, title reporting and changes to new agreements.

The right to convert a legacy claim® to a cell claim® may have a significant impact on existing
agreements particularly in the following areas; the definition of “property” (property is usually defined
as certain claims and with the advent of the cell claims the boundaries will no longer be coincident),
and the conversion of legacy claims to cell claims (particularly where there is a potential overlap with
adjoining ground), this may result in the property being reduced in size or possibly increased in size.
The result may be that the consent of parties holding the interests, be they royalty or other interests
may be required because the size and shape of the property as defined by the legacy claims will
obviously be changed. There was an exclusive right given to parties to convert their legacy claims to
cell claims for a six-month period where the acquisition of a cell claim was partially overlain by an

existing legacy claim. That timeframe has now since expired.

! Mineral Tenure Amendment Act, S.B.C. 2004, c. 22 (“MTA").
2 MTA - Section 1.
8 MTA - Section 1.
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Another area where problems could arise is in the definition of area of mutual interest or common
interest since the area of interest may be inadvertently expanded unless it is made clear that the
property is defined by the legacy claims and not the cell claims. In most instances these will not be
major problems, however, where there are potential overlapping interests with third parties, if a party
does not convert to legacy claims (and since the exclusivity period for six months has expired) any
party who acquires a cell claim in the area of existing legacy claims will now have a priority over the
legacy claims should it be converted into a cell claim or be allowed to lapse.

Another issue that could arise is expenditures which are required to be made on specific ground and
if expenditure is made on areas outside of the legacy claims (on that portion of the cell claims which
is outside the original legacy claim) there could be some issue as to whether or not the expenditures

are valid for the purposes of an agreement.

Additional issues arise as to whether or not the decision to acquire or acquire additional cells or
convert legacy claims into cells is one that can be made by the operator alone or whether or not the
consent of all parties who might have an interest in the property including royalty holders might have

to be obtained.

Of particular concern are agreements where there may be royalties that affect one legacy claim in
one manner and another legacy claim in another manner in which case the boundaries, should the
property ever go into production, would have to be carefully noted. In those circumstances it is
probably a prudent procedure to attempt to locate as accurately as possible, even to the extent of
surveying if the area is a known deposit so that there are no issues with respect to the boundaries in

terms of the royalty payments that might arise.

The issue as to whether or not there is an obligation on an operator to convert legacy claims to cell
claims may create a liability on an operator if the operator has failed to convert legacy claims to cell
claims within the exclusivity period. If as a result of failure to convert other parties have now acquired
an interest in the adjoining ground the operator might be considered liable in such circumstances for

any damages suffered by a property interest holder.
It is also prudent to address in the existing agreements perhaps by amendments or consent letters,

what action the parties are agreeing to take with regard to conversion, royalty interests and other

matters that might affect the property rights holders.
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In the preparation of new agreements respecting properties in British Columbia, the warranties in
terms of the acquisition obviously have to be changed, but the provisions with regard to assessment

and the obligation to maintain the property in good standing, etc., will remain much the same.

Some cautionary notes in dealing with the MTO system include a recommendation that where a party
is acquiring claims he should save and print from the computer each step along the way in the
acquisition of the claim as they occur. There have been several instances where the computer
system has gone down for various reasons and the failure to keep accurate records as to the staking

process may well result in litigation as to the rightful owner of the properties.

Another factor to bear in mind with regard to MTO is that the provisions of Sections 25(2) and (3) of

the Interpretation Act® do not apply pursuant to Section 6.5 of the Mineral Tenure Act.

Section 25 of the Interpretation Act deals with the calculation of time or age and under subsection 2 if
the time for doing an act falls or expires on a holiday the time is extended to the next day that is not a
holiday and if the time for doing an act in a business office falls or expires on a day when the office is
not open during regular business hours the time is extended to the next day that the office is open.
This has led to situations where parties believing that they could file assessment work on the next
business day where the claims have expired on a weekend have found that the claims have

automatically forfeited because of this provision.

Under the provisions of the Electronic Transactions Act® there is a provision under Section 17 dealing
with errors that occur while dealing with electronic agents. This provision would appear to apply,
however, only in situations where a party has attempted to take steps but because the computer
system is not functioning they were not able to take the necessary steps in order to preserve their
title.

Title Reports

In the preparation of title reports on mineral tenures in British Columbia, the provisions dealing with
the location and recording of tenures should be amended to reflect the MTO system and one should
also be alert to the fact that the searching of tenure should still include a review of the existing legacy
claims particularly where there may be agreements in place on the titles which are not reflected in the

electronic data base.

4 Interpretation Act, R.S.B.C. 1996, c. 238.
5 Electronic Transaction Act, S.B.C. 2001, c 10.
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Appendix A

Summary of Changes

NI 43-101

Part 1 Definitions and Interpretation

We changed the proposed term “grassroots exploration property™ to “early stage
exploration property”. We also broadened the meaning of this term to include a property
that has “no current mineral resources or mineral reserves defined, and no drilling or
trenching proposed™ m a technical report being filed. The effect of this change is that an
exploration property that has had historical work done on it may be included in the
definition of early stage exploration property.

We added a definition for the term “‘historical estimate™.

We revised the definition of “mineral project” to include an explicit reference to “royalty
interest or similar mterest” in any exploration, development or production activity. We
also clarified that diamonds were included in the definition.

We have attached, as Appendix A to the New NI 43-101, a list of foreign associations we
reviewed and accepted for the purpose of paragraph (a)(ii) of the definition of
“professional association™.

We decided to retain and modify the definition of “technical report” to reflect the
requirements currently existing in section 4.3 of Previous NI 43-101 and Item 20 of the
Previous Form.

We revised the language in the new definition of independence under section 1.4 to make
it less prescriptive and easier to understand.

Part 4 Obligation to File a Technical Report

We removed the requirement under section 4.1 for an issuer to file a technical report
cach time it becomes a reporting issuer in another Canadian jurisdiction if it is already a
reporting issuer in another Canadian jurisdiction. We retained the requirement that an
issuer must file an independent technical report the first time it becomes a reporting
issuer in a Canadian jurisdiction.

We decided not to add the “annual management’s discussion and analysis™ as a technical
report trigger under section 4.2(1)(f) as proposed. Since the results of work programs for
venture issuers are not always completed on an annual basis, we agreed with those
commenters who expressed concern that requiring a technical report annually would be
too great a burden for those issuers. We believe that the financing-related triggers and
the news release trigger for first time disclosure of mineral resources or mineral reserves
or a preliminary assessment, which are in the Previous NI 43-101 currently in force,
should provide investors with technical report disclosure at the most relevant times in a
venture issuer’s activities.




-2-

We also removed the “annual report™ as a technical report trigger under section 4.2(1)(f).
This trigger was originally intended to apply only to a document required under Quebec
sccuritics laws which is no longer a required filing in that jurisdiction.

We created a new section 4.2(2) that incorporates the concepts that were published for
comment in section 2.9 of the Policy. This change provides that an issuer will not
trigger the requirement to file a technical report under section 4.2(1)(3) for first time
disclosure of an historical estimate of mincral resources or mineral reserves if that
disclosure includes the cautionary statements set out in section 4.2(2)(b)(1) to (iii). We
made this change because the Policy is not the correct place for prescribing statements
an issuer should make.

Part 5 Author of Technical Report

We eliminated the proposed requirement under section 5.3(1) 2 that the technical report
prepared by or under the supervision of a qualified person in support of a TSX Venture
Exchange offermg document be prepared by an independent qualified person.

Part 6 Preparation of Technical Report

We broadened the new exemption under section 6.2 (2) that permits a delay of the
required personal inspection because of seasonal weather conditions (published for
comment as section 9.2). As a result of the changes made to the definition of “early stage
exploration property™ in section 1.1, the expanded exemption will now apply to a
property that has “no current mineral resources or mineral reserves defined, and no
drilling or trenching proposed™ in a technical report the issuer is filing. To rely on the
exemption the issuer must disclose in the technical report the intended time frame to
complete the personal inspection. We maintained the requirement that the qualified
person must conduct the personal inspection as soon as practical, and immediately file an
updated technical report and qualified person’s certificate and consent once he or she
completes the inspection.

We moved the prohibition against disclaimers in technical reports published for comment
in the Proposed Changes as Instruction 7 in Form 43-101F1 to section 6.4 of the New NI
43-101. We also changed this prohibition so that it is less restrictive. We decided not to
prohibit all types of disclaimers (except those permitted for the limited purposes set out in
Item 5 of the New Form, i.e. reliance on other experts who are not qualified persons). We
will continue to prohibit blanket disclaimers unless they comply with section 6.4(a) and
(b) of the Instrument.

Part 8 Certificates and Consents of Qualified Persons for Technical Reports

We published for comment an amendment to section 8.1(2)(¢) of the Previous NI 43-101
removing the requirement that the qualified person certify that he or she 1s not aware of
any material fact or material change with respect to the subject matter of the technical
report which is not reflected in the report, the omission of which makes the report
misleading. We felt it was inappropriate to require a qualified person to make a
determination of material fact or material change in respect of an issuer.

We also published for comment a new requirement in section 8.1(2)(1) that the qualified
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person certify that the technical report contains all the information required under Form
43-101F1 in respect of the property which is the subject of the report. In the New NI 43-
101, we have amended section 8.1(2)(1) to require the qualified person to certify that, to
the best of the qualified person’s knowledge, information and belief, the technical report
contains all scientific and technical information required to be disclosed to make the
report not misleading. We believe the revised section 8.1(2)(i) of the New NI 43-101
requires a statement that the qualified person is in the best position to make and provides
meaningful information to the public.

Part 9 Exemptions

We added section 9.2 to provide a limited exemption for a company that only has a
royalty interest or similar interest in a mineral project and has triggered the requirement
to file a technical report. The exemption provides a company with relief from completing
those items of the New Form relating to scientific and technical information that the
royalty holder cannot complete if the royalty holder has requested access to the data
from the operating company but has been denied such access, and is also unable to
obtain the information from public sources. The royalty holder must disclose these facts
under [tem 3 Summary in the technical report and describe the content under each item
in the New Form that it did not complete. In order to rely on this exemption, all technical
disclosure made by the royalty holder must include a cautionary statement explaining
that the issuer has an exemption from completing certain items under the New Form in
the technical report it has filed and a reference to the title and date of the technical
report.

We removed the exemption for certain foreign issuers published for comment in our
Proposed Changes as section 9.3. In contrast to the several requests we had shortly after
the initial implementation of the rule, over the past two years no issuer has sought this
type of relief. Therefore, we decided to continue to deal with this type of relief on a case
by case basis through the exemptive relief application process.

Form 43-101F1

We moved the prohibition against disclaimers in technical reports from published for
comment in the Proposed Changes as Instruction 7 to Form 43-101F1 to section 6.4 in the
New NI 43-101 (see Part 6 above). We added a reference to section 6.4, in Instruction 7
of the New Form, to remind issuers and qualified persons about the prohibition against
blanket disclaimers.

Companion Policy 43-101CP

We amended the Policy to reflect the changes to the Instrument described above. For
example, we
1. added guidance about royalty interests and other similar interests and provided
some clarification about the new exemption under section 9.2 of the New NI 43-
101; and
ii. clarified the prohibition against disclosure of an economic analysis that includes
inferred resources if the project has advanced past the preliminary feasibility study
stage.
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We deleted various discussions in the Policy that we believe no longer provide useful
guidance.
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SEC Mining Disclosure Alert

In July 2002, the Sarbanes-Oxley Act directed the Securities and Exchange Commission (SEC)
to establish procedures for review of the periodic reports of every reporting company at least
every three years. Foreign issuers were not excluded. As SEC has implemented this program,
the SEC's staff has issued an increasing humber of comment letters to Canadian mining
companies that file their annual reports on forms subject to SEC Guide 7.

Guide 7 is the SEC's disclosure standard for mining companies. It govems the disclosure of
reserve estimates and other information regarding mineral properties by mining companies in
their SECfilings. Guide 7 applies to annual reports on Forms 20-F, 10-K and 10-KSB, quarterly
reports on Forms 10-Q and 10-QSB, current reports on Form 8-K, and most registration
statements. Guide 7 does not apply to annual reports or registration statements under the
Securities and Exchange Act of 1934 on Form 40-F under the Canada-U.S. Multi-Jurisdictional
Disclosure System (MJDS), MJDS registration forms under the Securities Act of 1933, such as
Fomms F-8, F-9, F-10 and F-80, or reports on Form 6-K.

Mining companies should prepare themselves now for potential SEC comments, and should
ensure that their disclosure controls and procedures are consistent with best practices under
Guide 7. As cited by the SEC's staff in recent comment |etters, these best practices include the
following:

Reserve and Resource Estimates in SEC Filings

s Although Canadian companies are permitted to include 43-101 reserve and resource
estimates in their SEC annual reports and registration statements to which Guide 7 applies,
they must also disclose reserve estimates in accordance with Guide 7. Therefore, unless
the company discloses that it has no Guide 7 reserves, it must include both 43-101 and
Guide 7 reserve estimates in a comparative table. The comparative table must be
accompanied by a reconciliation narrative explaining any differences between the two
estimates.

* The definitions section of the filing must explain that Guide 7 does nhot recoghize the
category of "resources”, that the 43-101 and Guide 7 definitions for mineral "reserves" are
substantially different, and that it is the SEC staff's position that:

« A'iinal" or "bankable" feasibility study is required to meet the requirements to
designate reserves under Guide 7.

* Ahistoric three year average price is to be used in any reserve or cash flow analysis
to designate reserves.

+ To meet the "legal” part of the reserve definition, the primary environmental analysis
or document should have been submitted to govemmental authorities.
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When disclosing reserve and resource estimates, the company must also disclose the cut
off grade and the operating costs and recovery parameters used in preparing the estimates.
The assumptions used must be reasonable.

Resources should only be reported as “in place” tonnage and grade, and should not be
disclosed as units of product, such as ounces of gold or silver. All metal equivalent
calculations should be clearly documented and footnoted to insure all assumptions are
apparent to the average investor.

The company should clearly distinguish between reserves and resources, and between
measured and indicated resources and inferred resources. Separate tables should be used
for each category to help facilitate this distinction.

Prior to the measured and indicated resource table, if any, insert the following cautionary
note:

Cautionary Note to U.8. Investors concerning estimates of Measured and
Indicated Resources. This section uses the terms “measured” and “indicated
resources.” We advise U.S. investors that while those temrms are recognized and
required by Canadian regulations, the U.S. Securities and Exchange Commission
does not recognize them. U.S. investors are cautioned hot to assume that any part or
all of mineral deposits in these categories will ever be converted into reserves.

Prior to the inferred resource table, if any, insert the following cautionary note:

Cautionary Note to U.8. Investors concerning estimates of Inferred Resources.
This section uses the term “inferred resources.” We advise U.S. investors that while this
term is recognized and required by Canadian regulations, the U.S. Securities and
Exchange Commission does not recognize it. “Inferred resources” have a great amount
of uncertainty as to their existence, and great uncertainty as to their economic and legal
feasibility. It cannot be assumed that all or any part of an Inferred Mineral Resource will
ever be upgraded to a higher category. Under Canadian rules, estimates of Inferred
Mineral Resources may not form the basis of feasibility or pre-feasibility studies, except
in rare cases. U.S. investors are cautioned not to assume that part or all of an
inferred resource exists, or is economically or legally minable.

Reserve and resource estimates that pre-date, or that are otherwise not in compliance with,
43-101 are hot pemitted to be disclosed. Only disclosures that comply with 43-101 or
Guide 7 are permitted to be disclosed.

Description of Properties in SEC Filings

Now that the EDGAR filing system will accept digital pictures, a small-scale map should be
included for each significant property, showing the location and means of access to the

property.

No references should be made to the geclogy, history or results of operations on properties
other than the company's, even if they are adjacent to the company's properties.
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Cautionary Language in Press Releases and Websites

In addition, the SEC’s staff has taken the position that, to avoid misleading investors, press
releases and web pages that contain non-Guide 7 mining disclosures should be accompanied
by the following cautionary notes:

* \When disclosing 43-101 resource estimates in press releases or on the company's website,
the company should include the following cautionary note, indented and bolded:

Cautionary Note to U.S. Investors-The United States Securities and Exchange
Commission permits U.S. mining companies, in their filings with the SEC, to
disclose only those mineral deposits that a company can economically and
legally extract or produce. We use certain terms on this website (or press
release), such as [“measured,” “indicated,” and “inferred,” “resources,”] that the
SEC guidelines strictly prohibit U.S. registered companies from including in their
filings with the SEC. U.S. Investors are urged to consider closely the disclosure
inour Form __, File No. , which may be secured from us, or from the SEC’s
website at: http://sec.goviedgar.shtml.

When disclosing 43-101 reserve estimates in press releases or on the company's website, a
similar cautionary note should be included, describing the differences between the 43-101
and Guide 7 definitions of reserves.

* [If the company's press releases or website describe properties other than the company's,
the company should include the following cautionary note, indented and bolded:

This [press release/web site] also contains infermation about adjacent properties
on which we have no right to explore or mine. We advise U.S. investors that the
SEC’s mining guidelines strictly prohibit information of this type in documents
filed with the SEC. U.S. investors are cauticned that mineral deposits on adjacent
properties are not indicative of mineral deposits on our properties.

It is the SEC staff's position that the foregoing practices must be adopted by all mining
companies that file reports with the SEC on Forms 20-F, 10-K, 10-KSB, 10-Q, 10-QSB and 8-K,
or that file non-MJDS registration statements with the SEC. Although Guide 7 requirements do
not apply to companies that file reports and registration statements with the SEC under MJDS,
including Form 40-F, mining companies that file SEC reports on Form 40-F should consider
whether certain of these practices, particulary those involving the use of cautionary language,
should be adopted voluntarily.
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